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The regulatory proposals outlined in this paper respond to recommendations of the Ministry
for Regulation’s (MFR) regulatory sector review of early childhood education (ECE) (the
Review) [SOU-24-MIN-0050]. The proposals seek to amend the Education and Training Act
2020 Act (‘the Act’), Education (Early Childhood Services) Regulations 2008, and Education
(Playgroups) Regulations 2008 to:

1. Clarify the purpose, objectives and guiding principles for regulating early childhood
services;

2. Clarify the respective roles of the Ministry of Education (MOE) and the Education
Review Office (ERO) in regulating early childhood services, including seeking in
principle agreement to transfer responsibility for performing core ECE regulatory
functions to ERO as part of wider education system reforms that will be considered
by Cabinet in July 2025;

3. Allocate responsibility for performance of regulatory functions to a new statutory role
(Director of Regulation);

4. Specify the regulatory functions that must be performed by the regulator, including
regular proactive monitoring of compliance;

5. Ensuring independence of the regulator when they undertake their regulatory
functions;

6. Provide the regulator with the necessary powers to perform their regulatory functions;

Enable the Secretary for Education (the Secretary) to prescribe licensing criteria to be
used by the regulator to assess compliance with the minimum standards setin
regulations, including undertaking consultation and providing advice to the Minister
of Education on the impacts of any proposed criteria;

8. Provide the regulator with a set of graduated tools to enforce compliance;




9. Allow the regulator to issue a public notice of non-compliance after taking some
types of enforcement action, and require it after taking more serious enforcement
action; and

10. Establish higher thresholds for changing the status of the service licence in response
to non-compliance, including issuing a provisional licence, suspending a licence and
removal of a licence.

Summary: Problem definition and options

What is the policy problem?

The Review identified a number of problems with the ECE regulatory system’. The problems
that the proposals outlined in this paper seek to address are:

1. Outdated Framework: the system lacks defined goals, clear outcomes and
principles to guide decision-making, leading to inconsistencies.

2. Role confusion: the perceived overlap in the roles of MOE and ERO sometimes leads
to confusion and conflicts, particularly in compliance and enforcement.

3. Limited compliance monitoring: MOE, as the lead regulator, does not
systematically incorporate proactive, risk-based compliance monitoring into its
regulatory operations. Monitoring is carried out primarily through ERO reviews, which
also focus on the overall quality of the education and care provided by the service.

4. Limited tool variety: there is an over-reliance on licensing as a regulatory tool, with
limited options for addressing varying degrees of non-compliance.

Views of the ECE sector and parents

Stakeholder views obtained through the MFR review included:

e Parents and non-government organisations? said that ECE in New Zealand is
expensive and often unaffordable. Additionally, these stakeholders said that there
was a limited range of quality ECE provision, restricting choice for parents.

e ECE service providers said the volume of regulatory requirements to comply with was
a challenge. They felt that requirements were highly prescriptive, and inconsistentin
interpretation and implementation.

There were varied ideas as to how to fix system issues, with ECE service providers suggesting
the removal of regulations, while other groups were wary of de-regulating the ECE system as
it may risk children’s safety and educational outcomes.

Reason for government intervention

The Review identified that key market failures in the ECE regulatory system include:

e information asymmetry for parents and caregivers about the quality-of-service
provision that impacts their ability to make informed decisions; and

T Regulatory Review of Early Childhood Education; Ministry for Regulation; December 2024.
2The list of non-governmental organisations who submitted on MFR’s Review can be found here:
https://www.regulation.govt.nz/assets/Publication-Documents/ECE-Regulatory-Review-what-



e anundersupply of ECE services.

It noted that ECE is considered a merit good, meaning it offers benefits to society beyond the
benefits to individual users. To maximise societal benefits, the government regulates the
sector to ensure safety, quality and accessibility of services. If the regulatory framework is
hindered in its ability to achieve these objectives, then government intervention may be
required to remedy these concerns.

What is the policy objective?

The proposals outlined in this RIS aim to address problems with the ECE regulatory system
that were identified in the Review (set out above) while also achieving the following
objectives:

1. Improve health, safety and educational outcomes for children participating in early
childhood education; and

2. Increase the trust and confidence of parents in the regulation of ECE services; and

3. Reduce unnecessary regulatory cost and burden for ECE service providers (as well as
for parents); and

4. Improve the efficiency and effectiveness of the regulator and align with regulatory
best practice (this positively impacts ECE service providers and parents).

What policy options have been considered, including any alternatives to regulation?

MOE provided advice to the Associate Minister of Education outlining that because of the
timeframes identified, a number of steps typically required for policy analysis and legislative
change, as part of good regulatory stewardship, would be removed. This has resulted in the
analysis in this RIS being focused on responding to specific recommendations from the
Review rather than alternative options to regulation. We advised the Associate Minister of
Education that this presents a risk of future litigation and policy failure.

However, alternative options were considered in relation to:

e consolidating regulatory functions within a single agency. Options included MOE,
ERO, or a new entity; and

e assigning responsibility for performing regulatory functions within ERO. Options
included the Chief Review Officer (CRO), Chief Executive of ERO, a new role (e.g.
Director of Regulation) or a mixed model.

Given the direction set by the Review and time constraints for developing the response, no
alternative or non-regulatory options outside of those analysed by MFR have been considered
for the remaining proposals.

What consultation has been undertaken?

MFR undertook consultation with the ECE sector from early June to mid-September 2024 as
part of their review. The agency engaged with a range of stakeholders from the ECE sector
and received around 2,300 submissions as part of this consultation. Further, MFR met with
40 ECE service providers and non-government organisations and visited 16 ECE services of
different types, sizes and locations.

No further stakeholder engagement or consultation has been undertaken on the proposals
outlined in this paper due to constraints on timing. MOE has advised the Associate Minister




of Education of the risks of this approach. To partially mitigate the risks associated with lack
of consultation, stakeholder feedback captured as part of MFR’s Review has been
considered in shaping and analysing the impact of the proposals.

Is the preferred option in the Cabinet paper the same as preferred option in the RIS?

Yes.

Summary: Minister’s preferred option in the Cabinet paper

Costs (Core information)

Outline the key monetised and non-monetised costs, where those costs fall (e.g. what
people or organisations, or environments), and the nature of those impacts (e.g. direct
or indirect)

The paper seeks agreement in principle to transfer regulatory functions from MOE to ERO.

9(2)(f)(iv)

There are additional risks associated with the transfer of regulatory functions, including
potential for continued lack of role clarity, overreach in the exercise of regulatory powers,
regulatory creep through decision-making, and potential for actual or perceived political
interference. The advice provided includes mitigations to reduce the likelihood of these risks
occurring, including through the establishment of the new statutory role.

For regulated groups, a risk with the proposals is that the transfer of regulatory functions may
lead to regulatory overreach and regulatory creep, which could create administrative cost
and burden for ECE services.

There is the risk, depending on how these proposals are implemented, that clarity and
certainty may not be achieved in terms of how the system is regulated by ERO and MOE,
which would impact on the level of transparency in the regulatory system for ECE providers
as well as parents.

Benefits (Core information)

Outline the key monetised and non-monetised benefits, where those benefits fall (e.g.
what people or organisations, or environments), and the nature of those impacts (e.g.
direct or indirect)

The proposals will improve the efficiency and effectiveness of the regulator and align with
regulatory best practice. This is because unlike the current state, regulatory functions will be
clearly expressed in legislation, and regulatory roles, functions and responsibilities will be
clearer and provide more certainty for the regulator, regulated groups and parents.
Additionally, the purpose, objectives and principles of regulating ECE services is clearly
stated, reducing confusion and providing the foundation for the regulator to be more efficient
in undertaking their duties and responsibilities.

The proposals will create greater role delineation for agencies in performing their regulatory
functions, which reduces duplication and regulatory inefficiency. This is crucial for improving
regulatory practice.




The proposals will increase clarity and transparency of the regulator’s role, functions and
responsibilities which will create more trust and confidence in the ECE regulatory system.

The proposals will decrease the current duplication that exists in the system, delivering
resource and cost efficiencies, and reducing burdens and confusion for ECE service
providers.

The proposals to broaden the range of enforcement tools will mean that responses to
compliance breaches are more proportionate to the level of risk, which will give parents
greater confidence in the provision of ECE available to them.

The proposals would also make it clear that the purpose, objectives and principles of
regulating ECE services is to support the choice of parents and caregivers so they can
participate in labour markets, support accessibility and choice for parents around ECE
provision, ensure that the ECE licensing regime provides parents with certainty and clarity
about the minimum standard of quality provision, and ensure that the role of parents and
families in their children's education and care is respected and supported. This will help
address one of the key market failures signalled in MFR’s Review that there is information
asymmetry for parents around the quality of ECE service provision. This will increase trust
and confidence of parents in the regulation of ECE services.

Additionally, the proposal to allow for the issuing of a public notification of compliance
action will complement the graduated set of enforcement tools and ensure that parents have
access to the right information about their ECE service provider’s compliance with the
regulations. The proposals to increase the threshold for provisional and suspended licences
would mean that enforcement decisions are more rigorous and robust, creating more
certainty for parents.

These proposals should not create any administrative costs or burden for regulated groups.
These proposals should improve the clarity and certainty for the regulator in undertaking their
regulatory functions and responsibilities, which in turn will mean regulatory decisions are
timelier, more responsive and proportionate. This means that more ECE services can remain
open (as the proposals will promote a lighter touch and more proportionate enforcement
model). This will also support the ECE regulatory system to be more effective, so ECE
services can focus on providing high quality ECE provision.

Balance of benefits and costs (Core information)

Does the RIS indicate that the benefits of the Minister’s preferred option are likely to
outweigh the costs?

On balance, the benefits of the proposals outlined in this RIS outweigh the costs. Although
there are risks in relation to the proposals that would transfer regulatory functions from MOE
to ERO, on balance, the proposals improve the efficiency and effectiveness of the regulator.
The proposals improve the clarity and certainty for the regulator in undertaking their
regulatory functions and responsibilities, allowing for timelier, more responsive and
proportionate regulatory decisions. This clarity supports a reduction of duplication between
agencies reducing regulatory burden.

9(2)(f)(iv)




Implementation

How will the proposal be implemented, who willimplement it, and what are the risks?

The Associate Minister of Education intends to make the majority of the proposed
amendments to the Act through the Education and Training (Early Childhood Education
Reform) Amendment Bill,

The amendments are expected to come into effect within two months of the
legislation passing, which means the changes will be implemented within MOE initially.

Proposed amendments to the Education (Early Childhood Services) Regulations 2008 to
implement the new set of graduated enforcement tools will be made once the Education and
Training (Early Childhood Education Reform) Amendment Bill has been passed. The
Associate Minister of Education is seeking Cabinet agreement for the Parliamentary Counsel
Office to draft the amendment regulations now so that public consultation can be
undertaken on an exposure draft of the Regulations before the amendments to the Act come
into effect. This will provide an opportunity to test the changes with the sector and parents
before they are finalised.

The transfer of regulatory functions from MOE to ERO creates some risks, particularly the fact
that ERO does not currently perform some of the regulatory functions, and therefore does not
have experience, capability or systems in place for administering a licensing and certification
regime. ERO also does not currently exercise legal powers associated with enforcing
compliance with the regulations and licensing criteria, including undertaking investigations
and prosecutions. However, ERO does have significant experience and capability in working
with ECE services to undertake proactive monitoring of ECE services, including monitoring
compliance with regulatory standards; this provides a strong foundation for the transferral of
other regulatory functions.

Risks associated with existing capability and capacity will be mitigated through the transfer
of relevant systems, information and staff from MOE to ERO. In addition, work is underway to
develop ERO’s new operating model. This will include responding to other recommendations
from the Review that focus on investing in, and strengthening the capability of, the regulator.
This includes workforce training, communication and compliance processes, support for
service providers, and support for regulatory decision-making.

MOE and ERO intend to undertake further work to determine the date that the changes to the
regulations should come into effect. These proposals are a significant change from current




practice, and it is important that ERO, as a newly established regulator, has the capability
and capacity to implement the new tools when they are added to the regulatory tool kit.

Limitations and Constraints on Analysis

There are several limitations and constraints on the regulatory analysis outlined in this RIS.
These are due to limitations on the rigour and depth of analysis undertaken as part of the
Review, Ministerial direction to accept the findings and recommendations of the Review, and
Ministerial direction to develop and implement the policy response at pace to reduce
regulatory burden on service providers. The key limitations are:

1. Limited opportunity to test key assumptions underpinning some of the findings
and recommendations of the Review and consider alternative options. The
impact of this has been mitigated to some extent by MOE and ERO having been
involved in the Review and through engaging with MFR on the development of the
proposals.

2. Limited time to undertake detailed analysis of the impacts of the proposals. The
impact of this has been somewhat mitigated by drawing on analysis undertaken by
MFR in the Review as well as previous work undertaken by MOE on reforming the ECE
regulatory system?®. ERO has also been closely involved in the development of the
proposals, as they will be responsible for their implementation.

3. Lack of consultation with key stakeholders, including service providers, parents,
and Maori on the policy proposals. No consultation has been undertaken on the
proposals outlined in this RIS, aside from with key government agencies, including
MFR, ERO and the Public Service Commission (PSC). However, the analysis has been
informed by the significant amount of consultation and engagement undertaken by
MFR as part of the Review. In particular, the Review has a sound body of evidence,
informed by extensive consultation, on the problem definition, and the
recommendations align with regulatory best practice.

These limitations and constraints increase the risk of policy failure and creates litigation risks
for this work. However, despite the above constraints our analysis sets out a basis for
decision-making for Cabinet, which enables them to respond to the recommendations
stated in the Review. Furthermore, ERO, who, subject to final Cabinet decisions, will be
responsible for implementing the proposals, has been closely involved in their development.
MFR have provided advice and support regarding regulatory best practice.

| have read the Regulatory Impact Statement and | am satisfied that, given the available
evidence, it represents a reasonable view of the likely costs, benefits and impact of the
preferred option.

Responsible Manager(s) signature:

John Brooker

General Manager, Systems, Connections
and Early Learning Policy

11 April 2025

3 Ministry of Education, Internal draft working paper “Regulatory approach for early learning” (July 2022).



Quality Assurance Statement

Reviewing Agency: Ministry of Education | QA rating: Does not meet

Panel Comment:

The Ministry of Education’s RIA QA panel considered this statement and assessed it as failing
to meet the Cabinet's quality assurance criteria forimpact analysis. This assessment
corresponds to the tight constraints on the options considered, the limited analysis of
impacts, cost and benefits, and lack of consultation on the proposals imposed by the
timeframe. Given these constraints we consider that insufficient information and analysis
has been provided to support decisions.




Section 1: Diagnosing the policy problem

What is the context behind the policy problem and how is the status quo expected to
develop?

1.

New Zealand’s ECE sector aims to support children’s learning and development and
parent and whanau participation in the workforce. The ECE sector is comprised of a
diverse range of ECE services, including care centres, kindergartens, kohanga reo, home-
based services, hospital-based services, playgroups and playcentres.

ECE services are considered a merit good which means they offer benefits to society
beyond the benefits to individual users. The government intervenes in the sector through
providing subsidies to improve affordability and accessibility for parents and regulates to
ensure the safety and educational quality of service provision for children.

The government regulates the sector by setting and enforcing minimum standards for
licensed ECE services and certified playgroups. These standards are set outin the ECE
regulatory framework. Clear regulatory standards are important to protect children’s
health, safety and wellbeing in education and care services, and because research shows
that high quality early learning experiences provide a platform for children to succeed as
lifelong learners.

Current regulatory system

4.

The ECE sector is currently governed by three different levels of regulation:
a. Primary legislation: Education and Training Act 2020 (‘the Act’);

b. Regulations: The Education (Early Childhood Services) Regulations 2008 (‘the
Regulations’), the Education (Playgroups) Regulations 2008, and the Education
(Registration of Early Childhood Services Teachers) Regulations 2004; and

C. Licencing criteria for different service types, including the Licensing Criteria for
Early Childhood Education and Care Centres 2008.

The ECE regulatory system is primarily managed by MOE as the lead regulator and
steward. MOE is responsible for licensing ECE services and certifying playgroups, as well
as enforcing compliance with the regulatory standards. ERO also has arole in the
regulatory system through conducting regular reviews to evaluate service performance.
As part of performing its role, ERO assesses whether the service complies with regulatory
standards and associated licensing criteria and reports any incidents of non-compliance
to MOE who are responsible for any enforcement action.

Ministry for Regulation’s ECE Regulatory Sector Review

6.

On 29 May 2024, the Cabinet Social Outcomes Committee agreed to begin a review into
the early childhood education sector [SOU-24-MIN-0050]. The Minister for Regulation
announced the Review in June 2024. The independent Review was undertaken by MFR.
MOE and ERO were engaged in the review, along with other government agencies
including the Ministry of Health and the Ministry of Business, Innovation and Enterprise.

The scope of the Review was broad and encompassed the regulatory systems for health
and safety, child protection, food safety, buildings and workplaces as they apply to the
ECE sector. The Review involved extensive consultation and engagement with a range of
ECE stakeholders.



10.

In December 2024, the MFR delivered their final report on the Review*. MFR’s key finding
was that the ECE regulatory system is out of date and is causing a range of problems for
ECE service providers, whanau, children, and staff in regulatory roles. They also found
that the current regulatory tools are not well suited or proportionate to the risks they are
trying to manage, and the biggest risks in the ECE sector are not being adequately
monitored.

MFR concluded in their report that changes are needed to:

a. Modernise the ECE regulatory system to better support the ECE market to grow
and innovate and enable regulators to better ensure compliance;
b. Simplify and clarify the range of ECE regulatory requirements to reduce

compliance burdens on ECE service providers and relieve regulatory confusion
and duplication for all parties; and

C. Improve support for the ECE sector to communicate requirements more clearly
and ensure they support ECE services to implement regulatory changes.

MFR outlined 30 findings and 15 recommendations in their report, which seek to address
the current issues with the ECE regulatory system. The Minister of Regulation has
accepted all the recommendations in the final report and will be progressing these
through Cabinet in early 2025. A companion paper to the paper seeking Cabinet
agreement to the proposals outlined in this RIS, is seeking Cabinet endorsement of the
Review’s recommendations.®

What is the policy problem or opportunity?

11.

12.

The Review identified a range of problems with ECE regulatory system. The main
problems that the proposals outlined in this RIS aim to address are:

a. Outdated Framework: the system lacks defined goals, clear outcomes and
principles to guide decision-making, leading to inconsistencies.
b. Role confusion: the perceived overlap in roles of MOE and ERO sometimes leads

to confusion and conflicts, particularly in compliance and enforcement. This can
have flow on impacts in terms of regulatory inefficiency and role duplication.

C. Limited compliance monitoring: MOE, as the lead regulator, does not
systematically incorporate proactive, risk-based compliance monitoring into its
regulatory operations. Monitoring is carried out primarily through ERO reviews,
which also focus on the overall quality of the education and care provided by the
service.

d. Limited tool variety: there is an over-reliance on licensing as a regulatory tool,
with limited options for addressing varying degrees of non-compliance.

These regulatory problems have run-on impacts for those involved in the ECE sector,

particularly children, including:

a. The lack of clear objectives and principles impedes effective regulation and
creates a reactive system. This inhibits the system’s ability to address long-term
needs and can result in a short-sighted approach that fails to respond to the
evolving demands of the ECE sector, and children more broadly.

b. Clear regulatory roles are crucial for ensuring accountability, predictable
decision-making, and maintaining legitimate regulatory regimes. The current lack
of accountability risks creating inconsistencies in enforcement and delays in

4 Regulatory Review of Early Childhood Education; Ministry for Regulation; December 2024.
5 Paper 1: Early Childhood Education Regulatory Sector Review: recommendations and next steps
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13.

regulatory responses, which directly affects service providers as well as children
within those services.

C. The current reliance on MOE for enforcement creates a reactive compliance
monitoring system where investigation only happens after complaints, findings,
notifications or specific incidents occur. This current approach inhibits timely risk
management and potentially compromises child safety.

d. Over-reliance on licensing leads to a lack of transparency about why regulatory
decisions are made and can also elongate the process of completing simple
compliance actions. Again, this directly affects service providers, as well as the
children impacted by minor or major breaches.

These regulatory problems contribute to the primary market failures that are impacting
the ECE sector, including:

a. Information asymmetry regarding the health and safety practices and education
quality of ECE service, limiting parents’ ability to make informed choices; and
b. Undersupply of ECE services, which may be caused by an inability to recruit

qualified ECE teachers and a lack of clarity over what is required to meet the
licencing criteria.

Stakeholder views

14.

15.

16.

17.

18.

As part of the Review, MFR undertook consultation with the ECE sector from early June to
mid-September 2024. MFR engaged with a range of stakeholders including regulated
parties (i.e., ECE service providers), regulators (i.e., the Ministry and ERO), unions, child
advocacy organisations, research bodies, the ECE workforce and parents/caregivers who
use ECE services. There were around 2,300 submissions, and MFR met with 40 ECE
service providers and non-government organisations and visited 16 ECE services of
different types, sizes and locations.

Parents and non-government organisations consulted as part of this Review said that ECE
in New Zealand is expensive, and unaffordable for some. Undersupply was raised as an
issue, particularly the limited range of range of quality ECE provision, meaning less
choice for parents. There was also concern that ECE teachers were overworked and
under-resourced (e.g., overburdened with paperwork), which aligns with the view ECE
teachers share themselves.

ECE service providers said that the volume of regulatory requirements they had to meet
was a challenge. The requirements were described as highly prescriptive and
inconsistent in interpretation and implementation. For example, home-based services
said that the regulated qualification requirements mean that they are unable to sustain
and grow their services and attribute this to the decline in the number of home-based
services.

Almost all groups consulted said that the current regulatory system doesn’t meet the
needs of children who are disabled, neurodivergent, or have medical needs. These
children were either effectively excluded from the system due to lack of enrolment by ECE
service providers; or their needs were not met within the ECE service they attended.

There remains disagreement as to how to fix these system issues. While government
funding levels were discussed by many submitters, the potential solutions raised tended
to be regulatory and focused on either removing regulations or introducing new

11



regulations. Alternative non-regulatory solutions were not discussed within the MFR
summary of submissions.

What objectives are sought in relation to the policy problem?

19.

The proposals outlined in this paper seek to address the problems that have been
identified in the Review while also achieving the following objectives:

a. improving health, safety and educational outcomes for children participating in
early childhood education;

b. increasing the trust and confidence of parents in the regulation of ECE services;

C. reducing unnecessary regulatory cost and burden for ECE service providers; and

d. improving the efficiency and effectiveness of the regulator and align with

regulatory best practice.

What consultation has been undertaken on the options?

20.

No consultation has been undertaken on the proposals detailed in this RIS due to the
constraints impacting on the policy development process outlined above. However, the
analysis of options has been informed by the feedback obtained through the significant
engagement and consultation undertaken by MFR as part of their Review.

12



Section 2: Assessing options to address the policy problem

What criteria will be used to compare options to the status quo?

21.

22.

23.

The options have been assessed against the following criteria which align with

Government expectations for good regulatory practice:®

a. Efficiency — the regulator can make the best use of their available resources and
unnecessary cost and burden for regulated parties is minimised;

b. Effectiveness —the regulations allow processes that will produce predictable
and consistent outcomes across time, and allow flexibility for regulated parties
so that the desired outcomes are achieved;

C. Transparency —-legal obligations and regulator expectations and practices are
set outin ways that are easy to find, easy to navigate, and clear and easy to
understand; and

d. Proportionality — the regulatory system is proportionate, fair and equitable in the
way it treats the regulated parties.

The proposals will increase the trust and confidence of parents in the regulation of ECE
services by addressing the current lack of clarity about the respective roles of MOE and
ERO in the regulatory system. Parents will have clarity about who the regulator is and to
whom they should direct their concerns or complaints about the quality of service
provision. Parents will also know who to hold to account for the performance of core
regulatory functions, which is not clear under the current system.

The proposals will also provide parents with reassurance that core regulatory functions,
such as regular monitoring and enforcement of compliance with the regulatory standards
will be undertaken, which they do not have under the current system. This will provide
them with greater confidence that any breaches of the regulations that may impact their
children’s health and safety will be identified and addressed earlier than under the status
quo. In addition, the Director of Regulation, will be required to provide parents with
information about their service’s level of compliance with the regulations, which MOE is
not currently required to do. This will provide parents with valuable information that will
inform their choice of ECE provider.

What scope will options be considered within?

24.

The options were identified and considered within the scope of the recommendations
made by the Review. In particular, the Review made the following recommendations to
address the problems outlined in paragraph 11:

° Recommendation 1: Define clear outcomes, objectives and principles for ECE
regulation in legislation, aligning with government priorities for early childhood
education.

. Recommendation 2: Clearly outline the roles and responsibilities of all regulatory

agencies involved, ensuring efficient collaboration and accountability, and update
legislation if required.

° Recommendation 3: Implement a more proactive, risk-based approach to
compliance to improve safety and accountability in the ECE sector.

8 The Treasury New Zealand. 2017. Government Expectations for Good Regulatory Practice. URL:

https://www.regulation.govt.nz/assets/Uploads/Government-Expectations-for-Good-Regulatory-
Practice.pdf
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° Recommendation 8: Update regulation to allow the development of a broader set
of graduated regulatory and compliance tools to better manage varying levels of
compliance risk

25. There are several limitations and constraints on the analysis outlined in this RIS. These
are due to limitations on the rigour and depth of analysis undertaken as part of the
Review, Ministerial direction to accept the findings and recommendations of the Review,
and Ministerial direction to develop and implement the policy response at pace to reduce
regulatory burden on service providers. The key limitations are:

a. Limited opportunity to test key assumptions underpinning some of the
findings and recommendations of the Review and consider alternative
options. The impact of this has been mitigated to some extent by MOE and ERO
having been involved in the Review and through engaging with MFR on the
development of the proposals.

b. Limited time to undertake detailed analysis of the impacts of the proposals.
The impact of this has been somewhat mitigated by drawing on analysis
undertaken by MFR in the Review as well as previous work undertaken by MOE on
reforming the ECE regulatory system’. ERO has also been closely involved in the
development of the proposals as, subject to final Cabinet decisions, they will be
responsible for their implementation.

C. Lack of consultation with key stakeholders, including service providers,
parents, and Maori on the policy proposals. No consultation has been
undertaken on the proposals outlined in this RIS, aside from with key government
agencies, including MFR, ERO and PSC. However, the analysis has been informed
by the significant amount of consultation and engagement undertaken by MFR as
part of the Review.? In particular, the Review has a sound body of evidence,
informed by consultation, on the problem definition, and the recommendations
align with regulatory best practice.

26. These limitations and constraints increase the risk of policy failure and creates litigation
risks for this work. However, despite the above constraints our analysis sets out a basis
for decision-making for Cabinet, which enables them to respond to the
recommendations stated in the Review.

What options are being considered?

Proposals 1, 2 & 3: Clarifying the purpose, objectives and principles of regulating
ECE services

27. These proposals aim to address the following problem and recommendation identified
in the Review:
. The ECE system is out of date: the system is outdated and lacks defined
outcomes and objectives and principles for decision-making

° Recommendation 1: Define clear outcomes, objectives and principles for ECE
regulation in legislation, aligning with government priorities for early childhood
education.

28. These proposals would amend the Education and Training Act 2020 to be clear that:

7 Ministry of Education, Internal draft working paper “Regulatory approach for early learning” (July 2022).
8 The consultation feedback on MFR’s Review can be found here: https://www.regulation.govt.nz/about-
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29.

30.

Proposal 1

° The purpose of regulating the provision of ECE services is to set minimum
standards for the provision of quality ECE services that allow children to establish
strong foundations for learning and positive well-being and supports the choice of
parents and caregivers to participate in labour markets.

Proposal 2
° The objectives of regulating the provision of ECE services are to:
o protect the health, safety and wellbeing of children that attend early
childhood education services;
o improve educational and developmental outcomes for children that
attend early childhood education services;
o support accessibility and choice for parents, including by providing for
licensing and certification of different types of provision;
o provide information and improve knowledge about the quality of early
childhood services, including to inform parental choice; and
o implement a licensing regime that provides service providers and parents
with certainty and clarity about the minimum standard of quality provision
required of all early childhood service.
Proposal 3
° The guiding principles that must inform regulatory decision-making are:
o the health, safety and wellbeing of children is paramount;
o children’s learning and development is essential, and supports their
readiness to transition to school
o the role of parents and families in their children’s education and care is
respected and supported;
o regulatory best practice is expected of the regulator; and
o unnecessary regulatory cost and burden for service providers, parents and

children should be avoided.

These proposals provide clarity and certainty for the regulator in performing its role,
functions and responsibilities. It also makes it clear that the regulations are a minimum
quality standard to avoid the risk of regulatory creep. This also indicates that, should
there be a desire for higher standards of quality, this should be incentivised through
non-regulatory tools and levers (e.g., funding and best practice guidance).

However, there is a risk of unintended consequences if the purpose, objectives or
principles are either too broad or too descriptive, causing the regulator to focus on the
wrong areas.

Option 2 — Status quo

31.

32.

This option would mean that the current purpose statement set out in sections 4 and 14
of the Act apply. This would mean that the purpose statement continues to be narrowly
focused on the regulatory outcomes related to children’s education, their health and
safety, and enabling parental choice of different ECE service types. There are no
objectives or principles specified in the Act.

This option does not respond to the Review’s finding that the ECE legislation is out of
date and needed to be clearer around outcomes, objectives and principles for
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regulatory decision-making. The current settings are contributing to inconsistent
regulatory decision making and a lack of recognition of the role of ECE in supporting
parental participation in labour markets and addressing information asymmetries for
parents about service quality.

Proposal 4: Clarifying agency roles and regulatory functions in the ECE system
33. This proposal aims to address the following problem identified in the Review:

° Role confusion: the perceived overlap in roles of MOE and ERO sometimes leads
to confusion and conflicts, particularly in compliance and enforcement

34. ltalsoresponds to the following recommendation from the Review:

° Recommendation 2: Clearly outline the roles and responsibilities of all regulatory
agencies involved, ensuring efficient collaboration and accountability, and update
legislation if required.

35. This option proposes clarifying the roles and responsibilities of MOE and ERO within the
regulatory system and consolidating responsibility for performing core regulatory
functions within a single agency. Sub-options that were considered included
consolidating responsibility for performing all regulatory functions within MOE, ERO or a
new entity.

36. Transferring responsibility to ERO was considered to best meet the intent of the Review’s
recommendations to remove duplication and reduce unnecessary compliance burden for
service providers. It also aligns with ERO’s expertise in working in the sector and provides
opportunities for more efficient interactions with service providers.

37. The rationale for shifting regulatory functions into ERO is that it will:

a. Increase clarity for all ECE providers through having a single regulator to engage
with;

b. Increase consistency across the regulatory system through having a single
regulatory workforce who can apply consistent judgements;

C. Reduce burdens on ECE providers by removing duplication of ERO reviews and
MOE licence assessments;

d. Be in line with good regulatory practice by removing any conflict between
regulating and supporting the sector; and

e. Provide greater clarity to parents on who they can look to for information on their

ECE service or to raise concerns with provision.
Option 1 — Clarify agency roles and consolidate requlatory functions within a single agency

38. This option involves amending the Education and Training Act 2020 and associated
secondary legislation to clarify that ERO would have responsibility for:

a. Issuing, amending and revoking licences and certificates;

b. Providing information, support and guidance to ECE service providers regarding
regulatory requirements and compliance;

C. Proactive monitoring of compliance, including undertaking investigations and
interventions in response to complaints, accidents and incidents;

d. Enforcement of compliance, including undertaking investigations and
prosecutions under sections 28-30 of the Act where appropriate;

e. Reporting on compliance and enforcement to parents and other relevant parties;

16



39.

40.

41.

42.

f. Sharing information on licensing, compliance and enforcement with other
agencies, including the Secretary for purposes including system stewardship,
management and administration of funding, and child protection; and

8. Responding to complaints and appeals regarding regulatory decision making.

Under this option, MOE would continue to have responsibility for:

a. System performance and setting the strategic direction of the ECE regulatory
system;

b. Policy justification for legislation, regulations and standard setting, including
licensing and certification criteria;

C. Administration and oversight of legislation and regulations, including regulatory
stewardship of the ECE regulatory system;

d. Funding and purchases for ECE services and certified playgroups, including audit
and mitigating and investigating fraud;

e. Support and guidance for the ECE sector;

f. Curriculum development and educational standard setting; and

8. Prosecutions under the Children’s Act 2014.

This option responds directly to the problem identified in the Review, namely that the
perceived overlap in roles of MOE and ERO sometimes leads to confusion and conflicts,
particularly in compliance and enforcement. Consolidating responsibility for performing
core regulatory functions within a single agency, namely ERO, will:

a. provide certainty and clarity for parents and service providers by clearly defining
regulatory responsibilities;

b. reduce the risk of regulatory failure and inefficiency by strengthening
accountability, eliminating duplication, and improving compliance oversight; and

C. ensure regulatory resources can be used efficiently by building capability,

embedding best practice, and improving coordination across the system.

There are some risks associated with transferring the regulatory functions to ERO,
including that ERO does not currently perform some of the regulatory functions. ERO also
does not currently exercise legal powers associated with enforcing compliance with the
standards set in regulations and licensing criteria, including undertaking investigations
and prosecutions. However, ERO does have significant experience and capability in
working with ECE services to undertake proactive monitoring of ECE services, including
monitoring compliance with regulatory standards. This provides a strong foundation for
transferring the other regulatory functions.

Risks associated with existing capability and capacity will be mitigated through the
transfer of relevant systems, information and staff from MOE to ERO. A further risk is that
it may negatively impact on MOE’s ability to perform its other functions, including
performance monitoring, administering funding, managing ECE supply, and
administration of child protection policies. This risk can be mitigated through information
sharing and practice protocols between ERO and MOE.

Option 2 — Status quo

43.

This option would see MOE retain responsibility for licensing and certification of ECE
services, including compliance and enforcement activity, providing guidance and support
to ECE services around their regulatory requirements, and responding to complaints and
appeals. ERO would perform its role in relation to the review and evaluation of ECE
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44.

services, including monitoring compliance with regulatory standards and reporting non-
compliance to MOE for response.

This option would not address the problem identified in the Review that regulator roles
and responsibilities are unclear and can lead to differing interpretations of regulatory
requirements and conflicts between the Ministry and ERO as well as duplication and
unnecessary regulatory burden.

Proposal 5: Allocating responsibility for performing regulatory functions

45.

46.

47.

48.

Combined with Proposal 4, this proposal aims to address the following problem and
recommendation identified in the Review:

° Role confusion: the perceived overlap in roles of MOE and ERO sometimes leads
to confusion and conflicts, particularly in compliance and enforcement.
° Recommendation 2: Clearly outline the roles and responsibilities of all regulatory

agencies involved, ensuring efficient collaboration and accountability, and update
legislation if required.

This proposal aims to mitigate some of the risks associated with Proposal 4, by ensuring
that responsibility for performing regulatory functions is clear, and independent of the
powers and functions of the CRO in relation to evaluation and review. Three alternative
options have been considered.

While we have presented all four options here for fullness of advice, we have ruled out
Option 3 and 5. This is because Option 3 is essentially similar to Option 2 given under the
Act, the Chief Executive is the CRO. Option 5 is a mixed model that opens the regulator up
to changing responsibility for regulatory powers based on organisational change and
therefore we do not consider it to be an enduring option.

It is noted that all the below options do carry the risk of regulatory decisions potentially
being subject to legal challenge if regulatory decision-making extends beyond minimum
standards set in legislation.

Option 1 — Responsibility for regulatory functions sits with the CRO

49.

50.

51.

52.

This option would see legal responsibility for performing regulatory functions being
transferred to the CRO, who sits within ERO and who also retains responsibility for review
and evaluation of ECE services. The CRO is the Chief Executive of ERO under the Act and
is accountable to the Minister of Education under the Public Service Act 2020.

This option would address issues around confusion of agency roles by transferring
responsibility for performing regulatory functions to ERO. This option has the benefit of
being relatively easy to operationalise within ERO’s existing structures. It also allows for
ERO staff working in ECE to have one line of accountability.

It also is consistent with ECE regulatory models in the UK and Australia and aligns with
MFR guidelines for good regulatory practice.

There are a number of risks with this option, including:

a. Possibility of conflict or tension for the CRO when performing both their review
and evaluation functions and their regulatory functions, including risk of
political interference in regulatory decision-making given ability for Minister to
direct the CRO under ss463(1)(a)(i) and 463(1)(c) to administer reviews, prepare
reports and provide advice on the performance of ECE services;
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b. Risk of regulatory overreach and regulatory creep as a result of the combination
of the CRO’s functions and powers;

C. Lack of clarity for ECE service providers about the relationship and boundaries
between the CRO’s dual roles, which could lead to distrust in the system; and
d. Potential that amendment to CRO powers is required under the Act, for

example, to prevent political interference in the performance of regulatory
functions and decision making.® MOE recommended this amendment was
made under this option. The Minister’s preferred option was the CRO without
this amendment included.

Option 2 — Responsibility for requlatory functions sits with the Chief Executive of ERO

53.

54.

55.

56.

This option would see legal responsibility for performing regulatory functions transfer to
the Chief Executive of ERO under the Act. The CRO role would be changed so that it
doesn’t fall under the Chief Executive role, as currently set out in legislation (i.e., CRO
and Chief Executive become two separate roles).

This option would address confusion about agency roles and indicates an intention to
create a separation of roles and responsibilities with those of the CRO to mitigate the risk
of potential conflicts impacting on regulatory decision-making. It also doesn’t require the
establishment of a new statutory role.

However, this option would require changes to ERO’s organisational structures and may
result in some duplication of effort. It also may be difficult to separate the Chief Executive
and CRO functions, given that the Chief Executive of ERO is considered the ‘Chief Review
Officer’ in the Act. This could lead to similar issues around duplication.

There is also the consideration of regulatory capability and experience (e.g., licensing and
prosecutions), alongside the current work around review and evaluation. Service
providers and parents may not see this option as being any different from option 1 (i.e.,
shifting regulatory functions to the CRO) if the two roles are not well defined in legislation
and practice, which could result in lack of clarity.

Option 3 — Create Director of Regulation role in the Act (Recommended)

57.

58.

59.

This option would mean the creation of a new statutory role in the Act (‘Director of
Regulation’) who would have responsibility for performing regulatory functions. They
would be a different role from the CRO but would still report to the Chief Executive of
ERO, who would be responsible for employing and removing the Director of Regulation.
The Chief Executive would be accountable for the performance of the Director of
Regulation to the Minister of Education under the Public Service Act 2020.

This option would create a Director role that is a similar to those used in other regulatory
systems for allocating responsibility for regulatory functions that have licensing functions
(such as land transport, aviation and maritime). MFR’s view was that a new designated
role within ERO would be regulatory best practice.

This new statutory role would mean a clearer separation of regulatory functions and
powers, as compared to the CRO, which reduces the risk of unintended consequences
and real or perceived conflicts. This separation of regulatory functions would help to
mitigate the risk of:

° For example, Sections 463 in relation to the ability of the Minister to direct the Chief Review Officer in
relation to the exercise of regulatory powers and functions (i.e. licensing).
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60.

61.

a. regulatory creep and associated costs for ECE service providers and parents
(i.e. undersupply or affordability in the market); and

b. the regulator going beyond the minimum legislative standard resulting in
potential legal challenge.

This option also supports regulatory capability in a specific dedicated role. The Director of
Regulation is held to account for their performance by the Chief Executive of ERO (who is
accountable to the Minister of Education), helping to ensure good regulatory practice. The
ECE sector would have clear visibility of who is responsible for regulatory roles and
functions, leading to greater trust and confidence in the regulatory system and decision-
making.

However, this option would require the establishment of new statutory role within ERO,
including costs associated with appointing the new Director of Regulation. It also may
have implications for the way the CRO currently performs its role in the ECE system to
avoid duplication and overlap with regulatory functions and activities of the Director of
Regulation.

Option 4 — Create a Director of Regulation role in the Act, who could be the Chief Executive of ERO or
the CRO

62.

63.

64.

This option would mean the creation of a new statutory role in the Act (‘Director of
Regulation’) who would have responsibility for performing regulatory functions. However,
this differs from the above option as the functions could still be undertaken by the CRO or
Chief Executive of ERO. This role would report to the Chief Executive of ERO (if the
regulatory functions are performed by someone who is not the Chief Executive), who
would be responsible for employing and removing the Director of Regulation. The Chief
Executive would be accountable for the performance of the Director of Regulation to the
Minister of Education under the Public Service Act 2020.

This option allows for the Chief Executive of ERO to make the decision on regulatory
independence, informed by the current operating context. This option also means that a
mechanism is required to transfer legal accountabilities.

The risks with this option are similar to the other options outlined above. However,
depending on decisions around regulatory independence, this may mean that powers are
shifted to or from the Chief Executive depending on incoming/outgoing Chief Executives,
which will have impacts for ERO’s organisational structure. Additionally, legislation will
need to be flexible enough to allow for the Chief Executive to shift regulatory powers
to/from a Director for Regulation, which creates legal risk.

Option 5 — Status quo

65.

The status quo option is described as part of Proposal 4 above.

Proposal 6: Specifying the regulatory functions that the regulator must perform

66.

Combined with Proposals 4 and 5, this proposal aims to address the following problem
and recommendation identified in the Review:

° Role confusion: the perceived overlap in roles of MOE and ERO sometimes leads
to confusion and conflicts, particularly in compliance and enforcement.
° Recommendation 3: Implement a more proactive, risk-based approach to

compliance to improve safety and accountability in the ECE sector.
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Option 1 —Amend the Act to specify the requlatory functions that the requlator must perform

67.

68.

69.

This option proposes amending the Act to specify the regulatory functions that the
regulator (i.e., Director of Regulation) must perform, including:

a. Performing licensing and certification functions set out in the Education and
Training Act 2020 and regulations created under sections 636 and 637 of the
Act;

b. Undertaking proactive, regular risk-based monitoring and enforcement of
compliance, including undertaking prosecutions as appropriate;'®

C. Providing information, support and guidance to ECE service providers regarding
regulatory requirements and compliance;

d. Providing information on compliance to parents and other interested parties,
and held build their knowledge about the quality of ECE services;

e. Responding to complaints about service provision and undertaking

investigations in response to accidents and incidents at ECE services, where
appropriate;

f. Responding to complaints and appeals from ECE service providers regarding
regulatory decisions;
g. Collecting and providing information to the Secretary necessary for the

Secretary to perform their role and functions in ECE, including in relation to
system stewardship, funding, and child protection;

h. Publishing and regularly updating information in its regulatory approach,
including a regulatory strategy; and

i Working collaboratively with other agencies that have a role in regulating ECE
services, including sharing information where appropriate.

This option would require the regulator to perform specific functions to create a more
proactive, risk-based approach to compliance to improve safety and accountability in the
ECE sector. Currently these functions are not specified in the Act which creates a risk of
inconsistent enforcement, limits accountability and does not align with best practice
principles of regulation. Introducing these new powers would increase consistency of
compliance activity across the regulatory system, and consistency of regulator decision-
making, which will improve clarity and certainty, and reduce burden, for ECE service
providers around compliance activity.

To mitigate concerns that these functions would be resource intensive (e.g., through
expanding the monitoring, enforcement and compliance activities), it will be noted at
Cabinet that the Associate Minister of Education or Minister of Education may seek
additional funding as part of Budget 2026.

Option 2 — Status quo

70.

71.

This option would mean that the performance of key regulatory functions, such as regular
proactive monitoring of compliance, is not specified in the Act. This creates a risk that
these functions are not performed effectively, which is what the Review has identified as
a problem with the current regulatory system.

This option would not respond to the Review’s recommendation of the need to implement
a more proactive, risk-based approach to compliance to improve safety and

9 Note that ERO already undertake this role, which provides further justification for transferring the ECE
regulatory functions to that agency.
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accountability in the ECE sector. This option also does not align with regulatory best
practice and the approach taken in other regulatory systems.

Proposal 7: Ensuring independence of the regulator

72. Combined with Proposals 4, 5, and 6, this proposal aims to address the following
problem and recommendation identified in the Review:

° Role confusion: the perceived overlap in roles of MOE and ERO sometimes leads
to confusion and conflicts, particularly in compliance and enforcement.
° Recommendation 3: Implement a more proactive, risk-based approach to

compliance to improve safety and accountability in the ECE sector.

Option 1 —Amend the Act to ensure that the reqgulator is undertaking their functions independently
from Government Minister influence or direction

73. This option proposes amending the Act and associated regulations to require the
regulator (i.e., the Director of Regulation) to act independently when performing certain
regulatory functions, including that:

a. The regulator must perform the following functions independently from any
influence or direction of Government Ministers:
i Licensing of early childhood services and certifying of playgroups; and
ii. Enforcement of compliance, including licence suspensions and
cancelations, and undertaking investigations and prosecutions.

74. This option makes it clear that the regulator, in undertaking their regulatory role, functions
and responsibilities, must be cognisant of and ensure that their regulatory decision
making is not influenced or steered by Government Ministers.

75. This option would mitigate the risks raised in the above proposals about the transfer of
regulatory functions and its potential impact on actual or perceived political interference.

Option 2 — Status quo

76. This option would leave open the risk of actual or perceived political interference in the
regulator’s undertaking of regulatory functions and decision making.

Proposal 8: Changes to support role clarification and shift of regulatory functions

77. Combined with Proposals 4, 5, 6 and 7, this proposal aims to address the following
problem and recommendation identified in the Review:

° Role confusion: the perceived overlap in roles of MOE and ERO sometimes leads
to confusion and conflicts, particularly in compliance and enforcement.
° Recommendation 2: Clearly outline the roles and responsibilities of all regulatory

agencies involved, ensuring efficient collaboration and accountability, and update
legislation if required.

° Recommendation 3: Implement a more proactive, risk-based approach to
compliance to improve safety and accountability in the ECE sector.

Option 1 —Amend the Act to ensure that the requlators have access to the appropriate powers to
support their role and requlatory functions

78. This option proposes amending the Act and associated regulations to ensure the
regulator (i.e., the Director of Regulation) has the necessary powers to perform their
regulatory role and functions, including:
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a. Requiring ECE service providers to keep records and make these available on
request (section 22 of the Act);

b. Making it an offence for an ECE service provider to cease operating a centre
without telling the new regulator and the Secretary (section 28(1)(b) and (c) of
the Act);

C. Requiring, by written notice, and for the purposes of performing their functions,

the ECE service provider to provide information by a specified date (section 619
of the Act); and

d. Authorising any person who, in their opinion, is suitable qualified and trained, to
exercise the powers of entry and inspection without a warrant (section 626(3) of
the Act).

79. This option is required to give effect to the transfer of regulatory functions.
Option 2 — Status quo

80. Under the status quo, ERO would not have the necessary powers to undertake their new
regulatory roles and functions. As such, the status quo is not a viable option.

Proposal 9: Prescription of licensing criteria

81. This proposal aims to address the following problem and recommendation identified in

the Review:

° Role confusion: the perceived overlap in roles of MOE and ERO sometimes leads
to confusion and conflicts, particularly in compliance and enforcement.

° Recommendation 5: Strengthen regulatory oversight to foster trust, transparency

and effective sector stewardship.

82. This proposal would amend the Act to provide the Minister of Education with the power

to:

a. prescribe criteria to be used by the regulator to assess compliance with the
minimum standards imposed in the Education (Early Childhood Services)
Regulations 2008, following receipt of advice from the Secretary and after
consultation with affected parties, including the Director of Regulation; and

b. require the Secretary to outline the impacts of the proposed criteria, including
upon whom they fall.

83. This option would create a new power in the Act that would ensure that licensing criteria
is thoroughly assessed against the standards imposed in the regulations, including policy
objectives, costs and trade-offs.

Proposal 10: Providing for graduated regulatory enforcement tools

84. This proposal aims to address the following recommendation identified in the Review:
° Recommendation 8: Update regulation to allow the development of a broader set
of graduated regulatory and compliance tools to better manage varying levels of
compliance risk.

Option 1 —Amend the Education (Early Childhood Services) Regulations 2008 to provide a graduated
set of enforcement tools for the regulator to use as part of its requlatory compliance activity

85. This option would provide a broader range of regulatory enforcement tools for the
regulator to use as part of its compliance activity when regulating ECE services. These
new tools would be used alongside other non-regulatory measures and includes:
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86.

87.

a. Record of non-compliance - where a formal record is kept of an incident of non-
compliance that was identified by the regulator and immediately addressed by
the licence holder;

b. A written warning — specifying the non-compliance that has been identified and
the remedial action must be taken by a specified date to avoid further
compliance action;

C. A written direction to comply within 10 days — where non-compliance is
identified that poses a health and safety risk but can be remedied safely while
the service continues to operate;

d. Requirement to engage specialist help —where the service provider must
employ or engage a specialist or expert in a specified area to support them to
address non-compliance;

e. Requirement to develop and implement an improvement plan —where the
service provider must, within 15 working days, set out the specific actions that
will be taken to address non-compliance, including timeframes, to the
satisfaction of the regulator (i.e., Director of Regulation);

f. Additional conditions on the ECE service licence - whereby the regulator may
specify additional conditions on the service providers licence (either temporarily
or permanently) that must be met in order to operate. Where conditions are
temporary, the requirements for the removal of the conditions must be
specified;

8. Reclassification of an ECE service licence as provisional - whereby the status of
the service licence is downgraded to provisional, and conditions are set that
must be met within the timeframes specified by the regulator and in the
regulations, or the licence is cancelled;

h. Suspension of an ECE service licence —whereby the service provider is
prevented from operating until the regulator is satisfied compliance with the
regulations has been achieved; and

i Cancellation of an ECE service licence —whereby the service provider’s licence
to operate a service is permanently cancelled.

This option would provide the regulator with a broader range of tools to support its
compliance activity, enabling the regulator to then provide timelier and more responsive
compliance monitoring and actions. This is an element of good regulatory practice and
would allow a more effective ECE regulatory system. It would also provide more clarity
and certainty for ECE service providers and parents around how the regulator undertakes
their compliance role, function and responsibilities, creating more trust and confidence
in the system.

This option also responds to the Review’s recommendation that the regulations be
updated to allow a broader set of graduated regulatory and compliance tools to better
manage varying levels of compliance risk.

Option 2 — Status quo

88.

This option would mean that the current limited range of ECE regulatory tools would
apply, which primarily focus on changing the status of the service licence to provisional
(or licence suspension or cancellation) to enforce compliance with the regulations. This
is a problem as the current set of tools are not proportionate to the risk, leading to ECE
service providers being concerned that they may lose their licence for a minor breach of
the regulations. In the current state, it is possible for an ECE service to have their full or
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probationary licence reclassified as provisional, or even suspended, for a potentially
minor breach, due to the bluntness of the enforcement tools.

89. Moreover, this option would not address the issues raised in the Review that the ECE
regulatory toolkit is limited, there is an over-reliance on changing the status of the service
licence to enforce compliance, and that compliance activities and enforcement tools are
not proportionate.

Proposal 11: Allowing for the regulator to publish notification of compliance action

90. This proposal aims to address the following problem and recommendation identified in

the Review:

° Information asymmetry: In the current system, parents and whanau often lack
access to clear, comparative information about the quality and safety of ECE
services.

° Recommendation 8: Update regulation to allow the development of a broader set

of graduated regulatory and compliance tools to better manage varying levels of
compliance risk.

Option 1 — Amend the Education (Early Childhood Services) Regulations 2008 to provide for the
regulator to be able to publicly notify of compliance action for an ECE service

91. This option would amend the Regulations to enable the regulator to have discretion to
issue a public notice of non-compliance, including details of the enforcement action that
has been taken, if they are satisfied this is in the public interest and any one of the
following enforcement actions has been taken:

a. Written direction to comply within 10 days;
b. Requirement to engage specialist help; and/or
C. Requirement to develop and implement an improvement plan.

92. This option requires for the regulator to issue a public notice of non-compliance,
including details of the enforcement action that has been taken, if any one of the
following enforcement actions has been taken:

a. Reclassification of the ECE service licence as provisional;
b. Suspension of the ECE service licence; or
C. Cancellation of the ECE service licence.

93. This option would complement the graduated set of enforcement tools (outlined above)
and ensure that parents have access to the right information about their ECE service
provider’s compliance with the regulations. This would address a key issue raised in the
Review about the information asymmetries within the ECE regulatory system for parents
and families of children in ECE.

Option 2 — Status quo

94. This option would mean that the current range of ECE regulatory tools would apply, which
primarily focus on altering the licence status of ECE services (provisional, suspension,
cancellation).

95. This option would not align with good regulatory practice, as not having a range of
enforcement tools available for regulators means they cannot take proportionate action
that addresses the different levels of risk nor encourage sector-wide improvements in
compliance behaviour.
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Proposal 12: Setting a higher threshold for provisional licences

96. This proposal aims to address the following recommendation identified in the Review:
° Recommendation 8: Update regulation to allow the development of a broader set
of graduated regulatory and compliance tools to better manage varying levels of
compliance risk.

Option 1 —Amend the Education (Early Childhood Services) Regulations 2008 to increase the threshold
for an ECE service provider to have their licence reclassified as provisional

97. This option would amend the Regulations so that the regulator may reclassify a
probationary or full licence as provisional if satisfied that the service provider:

a. has been issued with one or more of the following enforcement actions and failed
to comply:
i written direction to comply within 10 days;
ii. requirement to engage specialist help;
iii. requirement to prepare and carry out an improvement plan;
iv. additional conditions on the licence; or

b. has been found to be non-compliant and has been issued with two or more of the
following enforcement actions in the preceding 12 months:
i. record of non-compliance;
ii. formal written warning;
iii. written direction to comply within 10 days;

iv. requirement to engage specialist help;
V. requirement to develop and implement an improvement plan;
Vi. additional conditions on the licence.

98. This option would ensure a more clear and proportionate regulatory response to non-
compliance. It will also allow the regulator to have a much broader suite of tools to
enforce compliance.

Option 2 — Status quo

99. This option would retain the current threshold for the reclassification of a provisional
licence (i.e., a lower threshold). This would mean that although the threshold is
proportionate in situations where a major compliance breach occurs, itis less
proportionate for less serious compliance concerns, leading to the risk that some ECE
services may have their licence reclassified as provisional for minor issues; this would be
stressful and disruptive for ECE service providers.

Proposal 13: Setting a higher threshold for licence suspensions

100. This proposal aims to address the following recommendation identified in the Review:
° Recommendation 8: Update regulation to allow the development of a broader set
of graduated regulatory and compliance tools to better manage varying levels of
compliance risk.

Option 1 — Amend the Education (Early Childhood Services) Regulations 2008 to increase the threshold
for an ECE service provider to have their licence suspended

101. This option would amend the Regulations so that the regulator may suspend an ECE
service licence, if satisfied on reasonable grounds that:
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102.

103.

a. there is an immediate risk to the health, safety or wellbeing of children attending
or participating in the service; and
b. itis notin the children’s interests that the service continues to operate.

This option would improve the proportionality of the regulations as it would provide more
clarity around the licensing requirements and give the regulator more tools to manage
any breaches to the licensing requirements. This would mean that enforcement decisions
are more rigorous and robust, creating more certainty for ECE service providers and
parents.

However, there is a risk that increasing the threshold may delay the suspension of some
ECE service licences when serious concerns are raised about their compliance with the
regulations.

Option 2 — Status quo

104.

Similar to the proposal above, this option would retain the current threshold for
suspension of a licence (i.e., a lower threshold). The current requirements are very broad
and open to interpretation which can lead to situations where a licence may be
suspended that are not always justified. This in turn risks legal challenge by ECE services
and creates uncertainty for parents of children in ECE.
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How do the options compare to the status quo/counterfactual?

105. The Review identified problems with the status quo which is not leading to optimal outcomes as outlined in section 1 above. The below
analysis of the options assessed the extent to which the proposals were better or worse than the status quo, by taking the status quo as the

baseline measure.

106. The key for the options analysis table is below:

Key
++ much better than the status quo - worse than the status quo
+ better than the status quo e much worse than the status quo

0 No change

Proposal 1: Clarifying the purpose of regulating ECE services

Option 1 - Status

Quo
Regulator 0
efficiency
Effectiveness of
ECE regulatory 0
system
Transparency of 0
ECE regulations
Proportionality of 0

ECE regulations

Option 2 - Provide a clear purpose statement in the Act for regulating ECE services

(this purpose statement is outlined earlier in this section)

++

(Option would provide certainty and clarity for the regulator to inform decisions about how to best use available
resources to achieve the purpose of the regulations. It would make it clear that the regulations are a minimum quality
standard to avoid risk of regulatory creep and enable higher standards to be incentivised through other tools and levels
(e.g., funding and best practice guidance))

-

(Option would create clarity and consistency, enabling regulator to better undertake their role and functions, and is
critical for effectiveness of the ECE regulatory system)

-+
(Option would reduce information asymmetry for parents about service quality)

++

(Option would create greater proportionality of ECE regulations as specifying labour market participation in the purpose
statement would allow for the regulator to consider parents’ ability to work)
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Overall
assessment

Proposal 2: Clarifying the objectives of regulating ECE services

Option 2 - Provide clear objectives in the Act for regulating ECE services

Option 1 - Status Quo L X L X i
(these objectives are outlined earlier in this section)

e

(Option would provide certainty and clarity for the regulator to inform decisions about how to best use
Regulator efficiency 0 available resources to achieve the objectives of the regulations. It would make it clear that the
regulations are a minimum quality standard to avoid risk of regulatory creep and enable higher standards
to be incentivised through other tools and levels (e.g., funding and best practice guidance))

-+
Effectiveness of ECE
Y (Option would create clarity and consistency, enabling regulator to better undertake their role and
regulatory system ) N .
functions, and is critical for effectiveness of the ECE regulatory system)
Transparency of ECE 0 ++
regulations (Option would reduce information asymmetry for parents about service quality)
-+
Proportionality of ECE
P re;ulatilo‘:\s Y (Option would ensure consistency in how regulator performs their role and functions, and aligns with
Government expectations for good regulatory practice)
Overall assessment 0 +8
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Proposal 3: Clarifying the guiding principles of regulating ECE services

Option 2 - Provide guiding principles in the Act for regulating ECE services

Option 1 - Status Quo L . L i .
(these principles are outlined earlier in this section)

e

(Option would provide certainty and clarity for the regulator to inform decisions about how to best use
Regulator efficiency 0 available resources to meet the principles of the regulations. It would make it clear that the regulations
are a minimum quality standard to avoid risk of regulatory creep and enable higher standards to be
incentivised through other tools and levels (e.g., funding and best practice guidance))

-+
Effectiveness of ECE
0 (Option would create clarity and consistency, enabling regulator to better undertake their role and
regulatory system . . .
functions, and is critical for effectiveness of the ECE regulatory system)
Transparency of ECE 0 ++
regulations (Option would reduce information asymmetry for parents about service quality)
-+
Proportionality of ECE
P re;ulatilo‘:ls Y (Option would ensure consistency in how regulator performs their role and functions, and aligns with
Government expectations for good regulatory practice)
Overall assessment 0 +8
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Proposal 4: Clarifying agency roles and functions in the ECE system

Option 1 - Status Quo

Regulator efficiency 0

Effectiveness of ECE 0
regulatory system

Transparency of ECE 0

regulations

Proportionality of ECE 0
regulations
Overall assessment 0

Option 2 - Transfer licensing and certificating of ECE services to ERO

++

(Option would reduce duplication of agencies’ activities which would ensure that regulatory resources are
used efficiently and effectively and reduce regulatory burden for ECE service providers)

+

(Option ensures clarity about which agency is responsible for performing core regulatory functions, which
mitigates risk of regulatory failure. However, there is a risk of conflict with existing functions and powers
that needs to be managed)

-

(Option would provide certainty and clarity for parents and ECE service providers around agencies’ roles
and responsibilities. However, option could create confusion if regulatory functions conflict with ERO’s
current role)

0
(Option does not impact on proportionality of ECE regulations)

+4
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Proposal 5: Allocating responsibility for performing regulatory functions

Option 1- Option 2 - Shift
Status regulatory functions to
Quo CRO
e

(Option would mean that
ERO staff will have one
0 accountability line and one
delegation line, which could
lead to operational efficiency
gains)

Regulator
efficiency

+

(Option would be consistent
with ECE regulatory models
in UK and Australia.

Effectiveness However, option may lead to

of ECE 0 risk of lack of role clarity and

regulatory regulatory creep from
system regulatory decision being
influenced by decisions on
broader quality, leading to

an unintended rise in

standards)
Transparency i

of ECE 0 (Possibility that this option

may lead to lack of clarity
and confusion for ECE

regulations

Option 3 - Shift responsibility
to Chief Executive of ERO

-

(Option would lead to one
accountability line for both
regulatory and review functions
but two delegation lines, which
could lead to some operational
efficiency gains)

-+

(Option would mean regulatory
function is separated from CRO
functions which provides greater
role clarity and reduces risk of
unintended consequences and
real/perceived conflicts in roles)

-

(Option would provide more
certainty and clarity for parents
and ECE services on agency

Option 4 - Create new
statutory role in ERO

(recommended)

0

(Option would lead to two
separate accountability lines and
two delegation lines and staff
would report to different people

on regulatory and review matters.

This could lead to higher
operational costs)

BES

(Option would not compromise
on regulatory capability as it sets
up a new statutory role with a
clear purpose to undertake a
regulatory function that is
separate from the review
function; Director of Regulation is
solely focused on regulation
which supports good regulatory
practice)

EES

(Option would provide more
certainty and clarity for parents
and ECE services on agency

" However, there are some differences between the New Zealand, Australian and United Kingdom regulatory systems.

Option 5 - Create new
statutory role in ERO, who
could be Chief Executive of
ERO or CRO

0

(Unable to properly weight
criteria as it is largely dependent
on where regulatory functions will
sit within ERO)

0

(Unable to properly weight
criteria as it is largely dependent
on where regulatory functions will

sit within ERO)

0

(Unable to properly weight
criteria as it is largely dependent
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Proportionality
of ECE
regulations

Overall
assessment

services and parents if the
ECE regulatory function is
being performed by the CRO
(i.e., who reviews ECE
services). This could
increase the risk of legal
challenge)

0

(Option may have an impact
on proportionality if
regulatory creep/overreach
eventuates, leading to higher
regulatory standards)

+2

responsibilities (as no risk of
conflicting roles)

0

(Option may have an impact on
proportionality as separation of
roles could prevent risk of
regulatory creep/overreach
leading to different regulatory
standards being created)

+3

responsibilities as no risk of
conflicting roles)

0

(Option may have an impact on
proportionality as separation of
roles could prevent risk of
regulatory creep/overreach
leading to different regulatory
standards being created)

+4

on where regulatory functions will
sit within ERO)

0

(Option does not impact on
proportionality of ECE
regulations)

Unable to score
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Proposal 6: Specifying the regulatory functions that the regulator must perform

Option 1 - Status Quo

Regulator efficiency 0

Effectiveness of ECE 0
regulatory system

Transparency of ECE 0

regulations

Proportionality of ECE 0
regulations

Overall assessment 0

Option 2 - Specify regulatory functions in the Act
(these functions are outlined earlier in this section)
++
(Option would make regulatory functions clearer for regulating agencies, providing a foundation for
decisions about the use of regulatory resource and regulatory practice to be more efficient)

e

(Option would make regulatory functions clear so the regulator can undertake their functions more
effectively, which will ensure effectiveness in the system)

++

(Option would provide certainty and clarity for parents and ECE service providers about the functions of

the regulator. It will also provide a mechanism for the regulator to be held to account for their
performance)

0
(Option does not impact on the proportionality of the ECE regulations)

+6
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Proposal 7: Ensuring independence for the regulator when they undertake their regulatory functions

Option 1 - Status Quo

Regulator efficiency 0

Effectiveness of ECE 0
regulatory system

Transparency of ECE 0

regulations

Proportionality of ECE 0
regulations
Overall assessment 0

Option 2 - Specify regulator independence in the Act

(these proposed requirements are outlined earlier in this section)

e

(Option would make regulatory functions and decision-making clearer for regulating agencies, reducing
perceived risk of political interference or influence, which provides a foundation for decisions about the
use of regulatory resource and regulatory practice to be more efficient)

-

(Option would make regulatory functions clear so the regulator can undertake their functions more
effectively and without risk or perceived risk of political interference, which will ensure effectiveness in
the system)

++

(Option would provide certainty and clarity for parents and ECE service providers about the
independence of the regulator, ensuring greater trust and confidence in regulatory decision making)

0
(Option does not impact on the proportionality of the ECE regulations)

+6
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Proposal 8: Changes to support role clarification and shift of regulatory functions

Option 1 - Status Quo

Regulator efficiency 0
Effectiveness of ECE 0
regulatory system
Transparency of ECE 0
regulations
Proportionality of ECE 0
regulations
Overall assessment 0

Option 2 - Ensure regulatory powers are outlined in the Act to support regulator role and
functions

(these powers are outlined earlier in this section)

++

(Option would make regulatory functions clearer for regulating agencies, providing a foundation for
decisions about the use of regulatory resource and regulatory practice to be more efficient)

e

(Option would make regulatory functions clear so the regulator can undertake their functions more
effectively, which will ensure effectiveness in the system)

++

(Option would provide certainty and clarity for parents and ECE service providers about the functions of
the regulator. It will also provide a mechanism for the regulator to be held to account for their
performance)

0

(Option does not impact on the proportionality of the ECE regulations)

+6

36



Proposal 9: Prescription of licensing criteria

Option 1 - Status Quo

Regulator efficiency 0

Effectiveness of ECE 0
regulatory system

Transparency of ECE 0

regulations

Proportionality of ECE
regulations

Overall assessment 0

Option 2 - Ensure the Act enables the Secretary to prescribe licensing criteria to be used by
the regulator to assess compliance with minimum standards

(this proposal is further outlined earlier in this section)

++

(Option would make regulatory functions clearer for the regulator when assessing licensing criteria, as it
ensures consideration of impacts of the proposed criteria which will support better efficiency)

e

(Option would mean that regulatory decisions on the proposed licensing criteria is considerate of the
potential impacts of the criteria, which is critical for effectiveness in regulating the system)

++

(Option would ensure that any potential impacts of the licensing criteria is considered which will give
parents and ECE service providers more confidence in the system)

e

(Option will increase the proportionality of the licensing criteria as it considers potential impacts of any
proposed criteria)

+8
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Proposal 10: Providing for graduated regulatory enforcement tools

Option 1 - Status Quo

Regulator efficiency 0

Effectiveness of ECE 0
regulatory system

Transparency of ECE 0

regulations

Proportionality of ECE 0
regulations

Overall assessment 0

Option 2 - Provide for graduated set of enforcement tools in the Education (Early Childhood
Services) Regulations 2008 for regulator to use as part of its compliance activity

(these tools are outlined earlier in this section)

++

(Option would provide the regulator with a broader range of tools to support its compliance activity,
enabling the regulator to provide more timely and responsive actions around compliance issues)

e

(Option would provide the regulator with a broader range of tools to support its compliance activity,
enabling the regulator to then provide timelier and more responsive compliance monitoring and actions.
This is an element of good regulatory practice and would allow a more effective ECE regulatory system)

++

(Option provides more clarity and certainty for ECE service providers and parents around how the
regulator undertakes their compliance role, function and responsibilities, creating more trust and
confidence in the system)

++

(Option would provide the regulator with a broader range of tools to support its compliance activity so
that it can better respond to a range of compliance matters)

+8
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Proposal 11: Allowing for the regulator to publish notification of compliance action

Option 1 - Status Quo

Regulator efficiency 0

Effectiveness of ECE 0
regulatory system

Transparency of ECE 0

regulations

Proportionality of ECE 0
regulations

Overall assessment 0

Option 2 - Provide for the regulator to publicly notify of compliance action in the Education
(Early Childhood Services) Regulations 2008

(the criteria for issuing the notification are outlined earlier in this section)

++

(Option would provide the regulator with another tool in its compliance toolkit to support its compliance
activity, enabling the regulator to provide more timely and responsive actions around compliance issues)

e

(Option would provide the regulator with a broader range of tools to support its compliance activity,
enabling the regulator to then provide timelier and more responsive compliance monitoring and actions.
This is an element of good regulatory practice and would allow a more effective ECE regulatory system)

++

(Option would ensure that parents have access to the right information about their ECE service
provider's compliance with the regulations. This gives parents trust and confidence in the ECE system)

++

(Option would provide the regulator with a broader range of tools to support its compliance activity so
that it can better respond to a range of compliance matters)

+8
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Proposal 12: Setting a higher threshold for provisional licences

Option 1 - Status Quo

Regulator efficiency 0

Effectiveness of ECE 0
regulatory system

Transparency of ECE 0

regulations

Proportionality of ECE 0
regulations
Overall assessment 0

Option 2 - Amend the Education (Early Childhood Services) Regulations 2008 to increase the
threshold for an ECE service provider to have their licence reclassified as provisional

(the criteria for reclassifying the service licence are outlined earlier in this section)

--

(Option would create clarity and certainty for the regulator around the criteria for issuing a provisional
licence, enabling the regulator to apply this compliance action more consistently. However, there is a risk
that increasing the threshold may delay some ECE service licences from being reclassified as
provisional when concerns are raised about their operation)

++

(Option would provide the regulator with a broader range of tools to support its compliance activity,
enabling the regulator to then provide timelier and more responsive compliance monitoring and actions.
This is an element of good regulatory practice and would allow a more effective ECE regulatory system)

++

(Option would ensure that parents have access to the right information about their ECE service
provider's compliance with the regulations. This gives parents trust and confidence in the ECE system)

++

(Option would amend the criteria for reclassifying a service licence to provisional so that it is more
proportionate to the severity of the compliance action)

+7
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Proposal 13: Setting a higher threshold for suspension of licences

Option 1 - Status Quo

Regulator efficiency 0

Effectiveness of ECE 0
regulatory system

Transparency of ECE 0

regulations

Proportionality of ECE 0
regulations
Overall assessment 0

Option 2 - Amend the Education (Early Childhood Services) Regulations 2008 to increase the
threshold for an ECE service provider to have their licence suspended

(the criteria for suspending the service licence are outlined earlier in this section)

--

(Option would create clarity and certainty for the regulator around the criteria for suspending a service
licence, enabling the regulator to apply this compliance action more consistently. However, risk that
increasing the threshold may delay some ECE service licences from being suspended when concerns
are raised about their operation)

++

(Option would provide the regulator with a broader range of tools to support its compliance activity,
enabling the regulator to then provide timelier and more responsive compliance monitoring and actions.
This is an element of good regulatory practice and would allow a more effective ECE regulatory system)

++

(Option would ensure that parents have access to the right information about their ECE service
provider's compliance with the regulations. This gives parents trust and confidence in the ECE system)

++

(Option would amend the criteria for suspending a service licence so that it is more proportionate to the
severity of the compliance action)

+7
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What option is likely to best address the problem, meet the policy objectives, and
deliver the highest net benefits?

107. Given the aforementioned limitations on options analysis, alternative options were not
considered for most of the proposals. This means that most of the proposals assessed
are the preferred option (as they were analysed against the status quo). These options are
outlined above.

Is the Minister’s preferred option in the Cabinet paper the same as the agency’s
preferred option in the RIS?

108. Yes.

What are the marginal costs and benefits of the preferred option in the Cabinet

paper?

Affected
groups
(identify)

Regulated
groups

Regulators

Comment

nature of cost or benefit (eg,
ongoing, one-off), evidence
and assumption (eg,
compliance rates), risks.

Arisk for regulated groups
is the options around the
allocation of regulatory
functions. There is the risk
that these options may

create regulatory overreach

and regulatory creep,
which would create
administrative cost and
burden for ECE services.

As part of the proposals,
Cabinet agreement will be
sought to shift regulatory
functions from MOE to
ERO, which will initiate an
organisational change
process. There will be
costs associated with
undertaking this change
process.

9(2)(f)(iv)

Impact

$m present value where
appropriate, for
monetised impacts; high,
medium or low for non-
monetised impacts.

Low —the options to
transfer regulatory
functions to CRO or
Chief Executive of ERO
have been identified as
not being the preferred
option.

Low-Medium impact -
these proposals will
create administrative
burden for agencies in

operationalising these
changes. 9(2)(f)(iv)

Evidence Certainty
High, medium, or low, and
explain reasoning in
comment column.

Additional costs of the preferred option compared to taking no action

Medium - it is difficult to
properly assess the
level of risk of these
proposals due to lack of
consultation with key
stakeholders and
constraints on the
analysis undertaken.

However, the analysis
has been informed by
the significant amount
of consultation and
engagement undertaken
by MFR as part of the
Review.

Medium - it is difficult to
properly assess the
level of risk of these
proposals due to
constraints on the
analysis of the impacts
of these proposals.

However, this limitation
has been mitigated by
drawing on analysis
undertaken by MFR in
the Review as well as



Parents and
children in ECE

There is the risk, depending Low
on how these proposals are
implemented, that clarity
and certainty may not be
achieved in terms of how
the system is regulated by
ERO and MOE, which
would impact on the level
of transparency in the
system and in turn how
confident parents are of the
system.

previous work
undertaken by MOE on
reforming the ECE
regulatory system. ERO
has also been closely
involved in the
development of the
proposals, as they will
be responsible for their
implementation.

Medium - as mentioned
above, there are
constraints on this
analysis, but those have
been mitigated by
analysis undertaken by
MFR and previous
consultation they have
undertaken on the ECE
regulatory system.

Non- Medium
monetised
costs

Additional benefits of the preferred option compared to taking no action
Regulated These proposals should not Medium impact - Medium - see above
groups create any administrative although these

costs or burden for proposals focus more
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Regulators

regulated groups. These
proposals should improve
the clarity and certainty for
the regulator in undertaking
their regulatory functions
and responsibilities, which
in turn will mean regulatory
decisions are timelier,
more responsive and
proportionate. This means
that more ECE services can
remain open (as the
proposals will promote a
lighter touch and more
proportionate enforcement
model).

This will also support the
ECE regulatory system to
be more effective, so ECE
services can focus on
providing high quality ECE
provision.

The proposals will improve
the efficiency and
effectiveness of the
regulator and align with
regulatory best practice.
This is because unlike the
current state, regulatory
functions will be clearly
expressed in legislation,
and regulatory roles,
functions and
responsibilities will be
clearer and provide more
certainty for the regulator,
regulated groups and
parents. Additionally, the
purpose, objectives and
principles of regulating ECE
services is clearly stated,
reducing confusion and

providing the foundation for

the regulator to be more
efficient in undertaking
their duties and
responsibilities.

on clarifying regulatory
functions and
responsibilities,
regulated groups will
see the regulator being
able to provide a more
efficient regulatory
response to issues
within the ECE system.

Medium impact — Medium - see above

9(2)(N(iv)
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Parents and
children in ECE

The proposals support
greater role delineation for
agencies in performing
their regulatory functions,
which reduces regulatory
inefficiencies and
duplication. This is crucial
for improving good
regulatory practice.

The proposals will increase
clarity and transparency of
the regulator’s role,
functions and
responsibilities which will
create more trust and
confidence in the ECE
regulatory system. The
proposals to broaden the
range of enforcement tools
will mean that responses to
compliance breaches are
more proportionate to the
level of risk.

The proposals would make
it clear that the purpose,
objectives and principles of
regulating ECE services is
to support the choice of
parents and caregivers so
they can participate in
labour markets, support
accessibility and choice for
parents around ECE
provision, ensure that the
ECE licensing regime
provides parents with
certainty and clarity about
the minimum standard of
quality provision, and
ensure that the role of
parents and families in
their children's education
and care is respected and
supported. This will help
address one of the key
market failures signalled in
the Review that there is
information asymmetry for

Low-Medium —the
proposals would make
it clearin ECE
legislation that a core
function of regulating
ECE servicesisto
improve information
provided to parents
(such as on quality of
ECE provision and
compliance activity
undertaken), which
enables parent choice
and reduces
information
asymmetry.

Medium - see above
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Non-
monetised
benefits

parents around the quality
of ECE service provision.
This willincrease trust and
confidence of parentsin
the regulation of ECE
services.

Additionally, the proposal
to allow for the issuing of a
public notification of
compliance action will
complement the graduated
set of enforcement tools
and ensure that parents
have access to the right
information about their
ECE service provider’s
compliance with the
regulations. The proposals
to increase the threshold
for provisional and
suspended licences would
mean that enforcement
decisions are more
rigorous and robust,
creating more certainty for
parents.

Medium
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Section 3: Delivering an option

How will the proposal be implemented?

109.

110.

111.

112.

113.

114.

The Associate Minister of Education intends to make the majority of the proposed
amendments to the Act through the Education and Training (Early Childhood Education
Reform) Amendment Bill (the Bill), 9(2)(®)(iv)

. These proposals will come into effect within two months of
the legislation passing within MOE.

9(2)(f(iv)

Proposed amendments to the Education (Early Childhood Services) Regulations 2008 to
implement the new set of graduated enforcement tools will be made once the Bill has
been passed. The Associate Minister of Education is seeking Cabinet agreement for the
Parliamentary Counsel Office to draft the amendment regulations now so that public
consultation can be undertaken on an exposure draft of the Regulations before the
amendments to the Act come into effect. This will provide an opportunity to test the
changes with the sector and parents before they are finalised. MOE and ERO intend to
undertake further work to determine the date that these changes should come into effect;
given they are a significant change from current practice, it is important that the new
regulator has sufficient capacity and capability to implement the new tools.

The transfer of regulatory functions from MOE to ERO creates some risks, particularly the
fact that ERO does not have the experience, capability, or systems currently in place for
administering a licensing and certification regime. ERO also does not currently exercise
legal powers associated with enforcing compliance with the regulations and licensing
criteria, including undertaking investigations and prosecutions. However, ERO does have
significant experience and capability in working within ECE services to undertake
proactive monitoring with the regulatory standards and identify actions to address non-
compliance and low quality. This provides a strong foundation for the transferral of other
regulatory functions.

The risks associated with existing capability and capacity will be mitigated through the
transfer of relevant systems, information and staff from MOE to ERO. Work is also
underway to develop ERO’s new operating model, which aims to respond to other
recommendations from the Review that focus on investing in and strengthening the
capacity of the regulator. This includes workforce training, communication and
compliance processes, support for service providers, and support for regulatory
decision-making. 9(2)(f)(iV)

MOE will use its usual channels to communicate the changes to the Act and regulations,
including print and social media, and through professional learning and development
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material. MOE will also communicate these changes through the early learning bulletin.
MOE already has well-established networks and communication channels with the
sector to support the implementation of proposed regulatory changes, including the Early
Childhood Advisory Committee.

115. There is the possibility that the sector may raise concerns about how ERO will manage
any actual, potential or perceived conflicts between its new regulatory function and its
current review function. Concerns may also be raised as to how such changes may
impact MOE’s performance as the lead agency for ECE. No stakeholder consultation has
been undertaken on the proposals set out in this paper, due to timing constraints;
though, this is partly mitigated by the stakeholder feedback captured as part of the
Review which was used to help inform the final proposals. Additionally, MOE and ERO
intend to work with the sector to provide support around these regulatory changes.

How will the proposal be monitored, evaluated, and reviewed?

116. Under the proposed decisions ERO would have responsibility for responding to
complaints from providers, parents and other stakeholders. However, since MOE still
retains responsibility for regulatory stewardship there will be collaboration between the
two agencies if any issues are raised around system performance.

117. Additionally, Recommendation 4 of the Review states that pathways for providers to
appeal regulatory decisions should be improved, and this should include consideration of
whether to establish an independent dispute resolution mechanism. Consideration of
this recommendation is intended to begin imminently.

48





